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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 8475

Blanch A. Bagnall^ petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOE THE RESPONDENT

OPINION BELOW

The only previous opinion is that of the United

States Board of Tax Appeals (R. 62-65), which

is reported in 35 B. T. A. 1.

JURISDICTION

This appeal involves income taxes for the year

1930 in the amount of $1,957.90, and is taken from

an order of redetermination entered November 3,

1936 (R. 66). The appeal is brought to this Court

by petition for review filed January 28, 1937 (R.

66-69), pursuant to the provisions of the Revenue

Act of 1926, c. 27, 44 Stat. 9, 109-110, Sections

(1)



1001-1003, as amended by Section 1101 of the Rev-

enue Act of 1932, c. 209, 47 Stat. 169.

QUESTION PRESENTED

Petitioner was the sole distributee of the income

of a trust made in contemplation of death. The

corpus thereof was included in the deceased gran-

tor's estate. The trustee of the trust paid a part

of the Federal estate and the California inheri-

tance taxes assessed on the deceased grantor's es-

tate ; the balance was paid by the administrator of

the decedent 's estate. The question is whether the

trust income reported by the petitioner in her per-

sonal return should be increased by the amount of

the estate and inheritance taxes paid by the trus-

tees of the trust.

STATUTE AND REGULATIONS INVOLVED

The statute and regulations involved will be

found in the Appendix, infra, pp. 15-17.

STATEMENT

The facts were stipulated as follows (R. 14-17) :

The petitioner is the widow of Albert Lawrence

Bagnall, deceased, and is now, and at all times

herein mentioned has been, a resident of the county

of Los Angeles, State of California.

Albert Lawrence Bagnall died a resident of the

county of Los Angeles, State of California, on the

14th day of September 1929, leaving an estate ap-

praised at $46,675.59, without considering the trust

assets hereinbelow mentioned.



He left a last will and testament, under which

Blanch Allen Bagnail w^as apointed executrix, but

she declined to act and nominated Julius Brad-

ford, of Fullerton, California. Mr. Bradford

qualified as administrator with the will annexed,

and administered the estate.

Albert Lawrence Bagnall, prior to his death, es-

tablished a trust, inter vivos, by instrument dated

the 16th day of January 1928, under which the

Merchants National Trust and Savings Bank of

Los Angeles, California (now Bank of America

National Trust & Savings Association), was ap-

pointed trustee of certain property and estate of

the value of approximately $409,309 for the benefit,

primarily, of his wife, Blanch Allen Bagnall, and

other beneficiaries therein named.

This trust was admittedly made in contempla-

tion of death, and w^as reported for the purpose

of inheritance tax, under the laws of the State

of California, as a part of the estate of Albert

Lawrence Bagnall.

An assessment was made by the State of Cali-

fornia, assessing the estate of Albert Lawrence

Bagnall, consisting of that which was in probate

under the administration of Julius S. Bradford,

and the trust estate under the administration of

Merchants National Trust and Savings Bank of

Los Angeles, as trustee, in the sum of $27,781.87.

Likewise, a Federal estate tax in the sum of

$2,220.12 was assessed against the estate of Albert



Lawrence Bagnall, including the property and

estate administered by Julius S. Bradford, as ad-

ministrator with the will annexed, and the property

and estate administered by the Merchants National

Trust and Savings Bank, as trustee, above named.

In the payment of the inheritance tax to the

State of California, the administrator with the will

annexed, on December 27, 1930, issued his check

in the sum of $3,166.03, and the Merchants Na-

tional Trust and Savings Bank, as trustee, on De-

cember 26, 1930, issued its check in the sum of

$24,615.84.

In the payment of the Federal estate tax, the

administrator with the will annexed, on November

14, 1930, issued his check in the sum of $288.65,

and the trustee bank, on November 14, 1930, issued

its check in the sum of $1,931.47.

In March of 1931, the Bank of America National

Trust and Savings Association (the successor to

Merchants National Trust and Savings Bank), as

such trustee, filed an income tax return as fiduciary

or trustee, covering the trust, in which return the

bank, as trustee, claimed as a deduction from the

trust income for the calendar year 1930 the

amounts of $24,615.84 and $1,931.47, previously

paid.

In March of 1931, the administrator with the will

annexed filed an income return, in which return he

deducted the amounts of $288.65 and $3,166.03, pre-

viously paid by him, as aforesaid.



Petitioner herein filed a return of net income for

the year 1930, reporting the net income shown from

the statement of the fiduciary or trustee, after the

deduction from the income of the trust estate of the

amounts previously paid, as aforesaid. The deduc-

tion of the amounts paid by the trustee Bank of

America, as herein mentioned, was disallowed by

the Commissioner, and the distributive earnings or

net income of the trust was increased, and the net

income set forth in petitioner's return was in-

creased by a similar amount, and a deficiency was

assessed for the calendar year of 1930 in the amount

of $1,957.90. The Board of Tax Appeals approved

the Commissioner's determination and the peti-

tioner appeals.

ARGUMENT

Petitioner should report the trust income undiminished

by estate and inheritance taxes paid by the trustee

Petitioner was the sole beneficiary of a trust

made in contemplation of death and all the income

therefrom was distributable to her. The trustee of

the trust prepared a fiduciary return (R. 47) in

which the trust income was reduced by $26,547.31

(R. 48), which amount represents part of the estate

and inheritance taxes paid by the trustee in con-

nection with the deceased settlor's estate. Peti-

tioner reported in her individual return the trust

income so reduced. The Commissioner increased

the petitioner 's trust income by the amount of the

deduction taken by the trustee (R. 11) and the

Board approved his action (R. 65).



The grantor of ttie trust made in contemplation

of death died in 1929. The Federal government

and the State of California included that trust in

the decedent's gross estate for estate and inherit-

ance tax purposes. The Federal estate tax was

$2,220.12. Julius S. Bradford, administrator of

the decedent's estate, paid $288.65 of this amount

(E. 54), and the trustee, Bank of America Na-

tional Trust & Savings Association, paid the bal-

ance, $1,931.47 (R. 48). The state inheritance tax

was $27,781.87 (R. 39). The administrator of the

decedent's estate paid $3,166.03 of this amount

(R. 54), and the trustee paid the balance, $24,615.84

(R. 48). The estate and inheritance taxes paid by

the trustee amounted to $26,547.31, the sum liere in

controversy.

There are here involved several distinctly sepa-

rate taxable persons or entities: (1) The adminis-

trator of the decedent's estate, who is responsible

for the tiling of an income tax return for the estate

during the period of administration (Section 161)

;

the trustee of the trust, who is responsible for the

tiling of a fiduciary income tax return, in which

there must be included the income of the trust (Sec-

tion 143), and (3) the sole beneficiary of the trust,

who, under the general provisions of the act, is

required to report all trust income in her personal

income tax return. The problem is to ascertain

the taxable person or entity entitled to the deduc-

tion for estate or inheritance taxes paid. It is



submitted that the statute does not give the bene-

ficiary, either directly or indirectly, the benefit of

the deduction. It is allowable only on the income

tax return filed for the decedent's estate by the

person charged with the administration thereof.

Under the acts prior to 1928, the Commissioner's

regulations provided that the deduction was allow-

able to the estate where the tax was laid upon the

right to transmit, and to the beneficiary where the

tax was laid on the right to receive. Article 134,

Regulations 62, 65, and 69, issued under the Rev-

enue Acts of 1921, 1924, and 1926. On April 12,

1926, the Supreme Court, in Keith v. Johnson, 271

U. S. 1, decided that the New York State transfer

tax is a tax not on property but on the transfer,

and that the property does not pass to the heirs or

legatees until, by the enforced contribution to the

state, it has suffered diminution by the amount of

the tax, and, further, that the tax was primarily

payable by the administratrix out of moneys and

other property of the estate, and that, while this

lessens the amount for distribution among the

heirs, it cannot be said that they bore any part of

that tax. The transfer tax paid in 1917 by the

administratrix was held deductible from the in-

come of the estate during administration. This

decision raised serious doubts as to the validity of

the then existing regulations. To settle all doubts.

Congress enacted Section 703 of the Revenue Act

of 1928, which provides, in substance, that in de-
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termining the net income of a beneficiary, or of an

estate, for any taxable year under the Revenue Act

of 1926, or any prior revenue act, the amount of

inheritance taxes paid shall be allowed as a deduc-

tion to either the beneficiary or to the estate, pro-

vided that a claim for the deduction is not barred

by the statute of limitations. For 1928 and subse-

quent years. Section 23 (c), infra, allows the deduc-

tion only to estates. The Congressional Committee

Reports disclose that the change was deliberately

made. Report No. 960, Senate Committee on

Finance, TOtli Cong., 1st Sess., p. 20, states:

Sec. 23 (c). Deduction for taxes.

Section 23 (c) of the House bill provides

that estate, inheritance, legacy, and suces-

sion taxes shall be allowed as deductions

only to the decedent's estate and not to the

beneficiary. This is a change in existing

law and is a substantial simplification.

Furthermore, there is no sound policy which

requires the deduction to be allowed to the

beneficiary. The distributions of corpus

which he receives are not treated as income

and the tax which he is required to pay in

effect is merely a decrease in the corpus

transmitted to him. * * *

The same report states (p. 44) :

Sec. 703. Deduction of estate and in-

heritance TAXES

—

retroactive.

Section 214 (a) (3) of the revenue act of

1926 and corresponding provisions of prior

revenue acts permit a deduction, from gross
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income in computing the net income subject

to tax, for taxes paid or accrued during the

taxable year. Obviously this provision ap-

plies only to taxes imposed upon the tax-

payer, and does not permit the deduction of

taxes paid by a volunteer. Extraordinary

difficulty has been encountered in applying

this deduction in the case of estate, inheri-

tance, legacy, and succession taxes, imposed

by a State, Territory, or a foreign country.

These taxes are usually paid by the execu-

tor of the estate. Under the regulations of

the department the deduction was allowed

the estate, in computing its income tax, if

the tax was considered as an estate tax, and
was allowed as a deduction to the beneficiary

if the tax was considered to be an inheri-

tance, legacy, or succession tax. As a re-

sult of recent Supreme Court decisions

(Keith V. Johnsoyi, and United States v.

Mitchell), redeterminations of the deduc-

tions claimed by the estate or by the bene-

ficiary will be necesary unless the situation

is remedied by retroactive legislation. Con-

sequently, the House bill inserted section

703 in the bill, the general effect of which

will be to ratify what the taxpayers have

done and to prescribe specific rules for fu-

ture action.

The H. Conference Rep. No. 1882, 70th Cong.,

1st Sess., contains a statement of the managers on

the part of the House (p. 24) :

Amendment No. 210 : The House bill con-

tained retroactive provisions removing the
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uncertainty of the present law as to the de-

ductibihty, in computing net income, of

amounts paid as estate, inheritance, succes-

sion, or legacy taxes, and validated the de-

ductions claimed in the return of the tax-

payer, and provided for the case where the

deduction was claimed by both the estate

and the beneficiary and the case where
neither claimed it. The Senate amendment
adopts the provisions of the House bill and
extends them to cases where the deduction

was claimed by a claim in abatement, and
in order to make it certain that the deduc-

tion will be allowed either to the estate or

to the beneficiary in any event, the Senate

amendment allows the deduction to the

estate if the beneficiary is barred from filing

a claim for refund by the statute of limita-

tions, and vice versa. This provision does

not permit the filing of a claim for refund,

however, if the period of limitation has ex-

pired ; and the House recedes.

Consequently, it is apparent that the estate and

inheritance tax payments in the instant case were

intended to be deductible only from the income of

the estate, as disclosed by the return filed by the

administrator or other person having in charge the

decedent's property. It happens that in this case

the full amount of the payment is not needed to

wipe out all the income shown on the return

(R. 49-52). But that is no reason for allowing it

to some other taxable person who is not entitled

to it under the statute. Unquestionably, Congress



11

lias power to condition, limit, or deny deductions

from gross income in order to arrive at the net

that it chooses to tax (Helvering v. Ind. Life Ins.

Co., 292 U. S. 371), and a taxpayer seeking a deduc-

tion must be able to point to an applicable statute

and show that he comes within terms (New Colonial

Co. V. Helvering, 292 U. S. 435). The statute, in

Section 23 (c), provides that estate, inheritance,

legacy, and succession taxes shall be allowed as a

deduction only to the estate. The statute desig-

nates the estate as a taxable person. Section

701 (a) (1). It is immaterial whether the person

charged with the administration of an estate be an

administrator, executi^r, or trustee. The one ad-

ministering the estate and who has filed a return

for the estate is entitled to the deduction—what-

ever title he may have.

There is no merit in petitioner's contention that

the inter vivos trust created in contemplation of

death is the "estate" under Section 23 (c) of the

Revenue Act of 1928. The trust made in contem-

plation of death was not the decedent's estate,

though it plainly was a part of it. A situation may
arise where the administrator of the decedent's

estate may be without sufficient assets to pay the

tax because the bulk of the property had been trans-

ferred in contemplation of death. In such a case

the administrator can demand the tax from the

trustee of the trust made in contemplation of death,

and it is immaterial that neither one in such cir-

cumstances may receive the benefit of the deduc-
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tioii. GUletfe v. Commissioner, 76 (2d) 6 (C. C. A.

2d). The trust and the trustee on the one hand are

separate and distinct entities from the decedent's

estate and its administrator. They were separate

and distinct entities in the instant case, and existed

concurrently after the settlor 's death. As the Board

said (R. 65), "the fiduciary of one may not be con-

fused with the fiduciary of the other by calling

them both the 'estate.' " The fundamental fact

is that the transfer taxes, no matter by whom paid,

are, in effect, an appropriation by the sovereign of

part of the propertj' of the deceased. Keith v.

Johnson, supra. Consequently, neither the trust

nor the petitioner here bore any part of the burden

of the tax. The taxes simply diminished the

amount of the corpus set aside in trust. Since the

estate is responsible for the payment of the taxes,

it would ^eem plain tJ:?.^. the estate alone rhouM be

permitted the benefit of the payment as a deduction

on a return filed for the estate during administra-

tion. Sucli, as has already been shown, was the

intention of Congress. The petitioner, in reality,

is seeking a deduction against her income because

of shrinkage in the corpus of the trust, when under

no circumstances is a distribution of corpus treated

as income to the recipient or to the beneficiary for

whose benefit the corpus is being held.

In Gillette v. Commissioner, supra, the taxpayer

was the beneficiary of a trust to w^hich the settlor

had transferred the bulk of her property in con-

templation of death. The State of California, by
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appropriate proceedings, followed the decedent's

property, including the trust property, into the

hands of the persons to whom it had passed and

demanded from each the transfer tax due on each

share. The taxpayer paid $64,918.96 of the tax

demanded and deducted it from gross income on

his personal return. The court denied the benefi-

ciary the benefit of the deduction. This Court ex-

pressed its accord with this conclusion in Martz v.

Commissioner, 82 F. (2d) 110. Consequently, had

the petitioner in the instant case been the direct

recipient of the settlor's gift in anticipation of

death, she would not have been entitled to the de-

duction on her own return, even though she had

paid the taxes. If that is true, it would seem that

the trustee who was holding the property solely

for the benefit of the petitioner has even less

grounds for claiming the deduction. The size of

the corpus had been reduced by the amount of the

tax, but the trustee cannot complain that the dis-

tribution, as finally determined, did not place in

its hands a larger part of the decedent 's property.

The case of Commissioner v. Beehe, 67 F. (2d)

662 (C. C. A. 1st), is distinguishable. In that case,

a testamentary trustee who had been the executor

under the will, and, as such, had filed his final ac-

counting with the court, was allowed to deduct, in

computing the net income of the decedent 's estate,

the Massachusetts transfer tax imposed u]Jon the

property of the decedent. It was held that the

deduction could not be denied to the estate of the



decedent merely because the person charged with

the administration of the property of the decedent

happened to be a testamentary trustee. The case

of Commissioner v. Pennsylvania Co., etc., 83 F.

(2d) 545 (C. C. A. 3d), is distinguishable for the

same reason. The respondent in that case was the

substituted executor and trustee under the will of

one Hendrickson. Under the will it received prop-

erty in trust for the benefit of a life tenant, with

remainders over. When she died, the executors

paid an inheritance tax on the value of the deceased

grantor's estate which passed to the remainderman

and deducted the tax in the return filed on behalf

of the trust. There, again, it was held that it

made no diiference that the decedent's property

happened to be under the administration of a test-

amentary trustee. In the instant case, the trustee

was not a testamentary trustee, nor was it charged

with the administration of the decedent's estate.

CONCLUSION

It is submitted that the decision of the Board was

correct and that the petition for review should be

dismissed.

Respectfully submitted.

James W. Morris,

Assistmit Attorney General.

Sewall Key,

John G. Remey,
Special Assistants to the Attorney General.

June 1937.



APPENDIX

Revenue Act of 1928, c. 852, 45 Stat. 791

:

Sec. 23. Peductioxs from gross income.
In computing net income there shall be al-

lowed as deductions:*****
(c) Taxes generally.—Taxes paid or ac-

crued within the taxable year, * * *,*****
For the purpose of this subsection, estate,

inheritance, legacy, and succession taxes ac-

crue on the due date thereof, except as other-

wise provided by the law of the jurisdiction

imposing siich taxes, and shall be allowed
as a deduction only to the estate.*****

Sec. 143. Fiduciary returns.
(a) Requirement of return.—Every fidu-

ciary (except a receiver appointed b}^ au-

thority of law in possession of part only of

the property of an individual) shall make
under oath a return for any of the following

individuals, estates, or trusts for vdiich he
acts, stating specifically the items of gross

income thereof and the deductions and cred-

its allowed under this title

—

*****
(4) Every estate or trust the net income

of which for the taxable year is $1,500 or

over

;

(5) Every estate or trust the gross in-

come of v^^hich for the taxable year is $5,000

(15)
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or over, regardless of the amount of the net
income; * * *.

Sec. 161. Imposition of tax.

(a) Application of tax.—The taxes im-
posed by this title upon individuals shall

apply to the income of estates or of any kind
of property held in trust, including

—

* * * * *

(3) Income received by estates of de-

ceased persons during the period of admin-
istration or settlement of the estate ;

* * *.

Sec. 162. Net income.
The net income of the estate or trust shall

be computed in the same manner and on the

same basis as in the case of an individual, ex-

cept that

—

*****
(b) There shall be allowed as an additional

deduction in computing the net income of

the estate or trust the amount of the income
of the estate or trust for its taxable year
which is to be distributed currently by the

fiduciary to the beneficiaries, and the amount
of the income collected by a guardian of an
infant which is to be held or distributed as

the court may direct, but the amount so al-

lowed as a deduction shall be included in

computing the net income of the beneficiaries

whether distributed to them or not. Any
amount allowed as a deduction under this

paragraph shall not be allowed as a de-

duction under subsection (c) of this sec-

tion in the same or any succeeding taxable

year; * * *.

Sec. 701. Definitions.

(a) When used in this Act

—

(1) The term "person" means an individ-

ual, a trust or estate, a partnership, or a cor-

poration (U. S. C, Title 26, Section 1696).
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Regulations 74:

Art. 154. Federal estate and State inherit-

ance taxes.—Federal estate taxes, paid or ac-

crued during the taxable year, are an allow-

able deduction from the gross income of the

estate in computing the net income thereof
subject to tax. The whole amount of such
taxes, irrespective of when paid, is deomcd
to have accrued on the due date thereof,

namely, one year after the decedent's death
(see section 305 of tlie Revenue Act of 1926),
and, if the accounts of the estate are kept on
an accrual basis, is deductible from gross in-

come of the taxable year in which such d'i:e

date falls. If the accounts are kept on the
basis of cash receipts and disbrirsements, de-

duction may be taken from gross income of

the taxable year or years in which the pay-
ment or payments may have been made.

Estate, succession, legacy, or inheritance

taxes, imposed by any State, Territory, or

possession of the United States, or foreign
country, are deductible by the estate,

whether by the laws of the jurisdiction ex-

acting them, they are imposed upon the rigM
or privilege to transmit or upon the right or

privilege of the heir, devisee, legatee, or dis-

tributee to receive or to succeed to the prop-
erty of the decedent passing to him.
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